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STATE OF RHODE ISLAND      SUPERIOR COURT 
WASHINGTON COUNTY       

DAVID M. ROTH 
LINDA H. ROTH, and 
ES710 LLC, 

Plaintiffs, 

v. 

STATE OF RHODE ISLAND and THE 
RHODE ISLAND COASTAL RESOURCES 
MANAGEMENT COUNCIL, 

Defendants. 

                  C.A. No. ______________ 

 
COMPLAINT 

 
 Plaintiffs David Roth, Linda Roth, and ES710 LLC (“Plaintiffs”) bring this Complaint 

against Defendants the State of Rhode Island and the Rhode Island Coastal Resources 

Management Council (collectively, “Defendants”), for injunctive and declaratory relief because 

General Assembly bill H. 5174, entitled “An Act Relating to Waters and Navigation—Coastal 

Resources Management Council” (the “Act”), violates the separation of powers doctrine 

embodied in Article V to the Rhode Island Constitution and constitutes a taking without just 

compensation in violation of Article I, Section 16 to the Rhode Island Constitution and the Fifth 

Amendment to the United States Constitution, applicable to the States through the Fourteenth 

Amendment.   

INTRODUCTION 

1. By this action, Plaintiffs challenge the constitutionality of a recently-enacted state 

statute that both violates the separation of powers doctrine and improperly takes Plaintiffs’ 

properties. 
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2. Plaintiffs own adjoining beachfront properties located on East Beach in Westerly, 

Rhode Island.  The properties border the Atlantic Ocean and encompass areas of dry sandy 

beach.  

3. Under the Rhode Island Constitution, the boundaries of privately-owned 

shorefront property, like Plaintiffs’ properties, extend to the mean high tide (“MHT”) line, while 

beach areas lying seaward of the MHT line are held in public trust and open to public use.  The 

MHT line is defined as the average of high water heights observed over an 18.6-year cycle; it is 

distinct from, and located seaward of, the water line denoting peak tides. 

4. Plaintiffs hold title to, and pay property taxes on, the dry sandy beach located 

within their property boundaries and landward of the MHT line.  Their property rights include 

the right to use and enjoy the land, and to exclude non-owners.  

5. The Act, signed into law on June 26, 2023, confiscates land owned by Plaintiffs in 

violation of the State and Federal constitutions by moving the point of demarcation between 

publically-accessible beach areas and private property from the MHT line to a new upland 

location that belongs to Plaintiffs and others similarly situated.   

6. Specifically, the Act declares that the public’s beach rights extend to a point 

located 10 feet inland of the “recognizable high tide line” (the “RHT line”), defined as the line 

on the beach that is demarcated by seaweed, scum or debris, and that indicates the “maximum 

height reached by a rising tide.”   

7. The Act seeks to overrule by legislative fiat the Rhode Island Supreme Court’s 

long-standing determination that the MHT line constitutes the landward boundary of the shore 

under Article I, Section 17.  The Act therefore violates the separation of powers doctrine 

embodied in Article V of the Rhode Island Constitution. 
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8. The Act also takes Plaintiffs’ properties by granting the public the right to occupy 

and use the portion of their properties lying inland of the MHT line.  Since the Act went into 

effect, individuals acting under color of the Act have trespassed on Plaintiffs’ land.  

9. The Act constitutes a per se physical taking of Plaintiffs’ properties in violation of 

the Fifth and Fourteenth Amendments to the United States Constitution and Article 1, Section 16 

of the Rhode Island Constitution, and enforcement of the Act amounts to an ongoing 

constitutional violation. 

PARTIES 

10. Plaintiffs David M. Roth and Linda H. Roth (the “Roths”), husband and wife, are 

individuals who reside at 50 Whetten Road in West Hartford, Connecticut.  The Roths own 

beachfront property at 3 Niantic Avenue in Westerly, Rhode Island.   

11. Plaintiff ES720 LLC (the “LLC”) is a Florida limited liability company with a 

place of business of 50 Whetten Road in West Hartford, Connecticut.  The LLC owns the 

adjoining beachfront property at 7 Niantic Avenue in Westerly, Rhode Island.  

12. Defendant The State of Rhode Island (the “State”) is a State and body politic 

located in the United States of America. 

13. Defendant Rhode Island Coastal Resources Management Council (“CRMC”) is a 

State agency created under Chapter 46-23 of the General Laws. 

JURISDICTION AND VENUE 

14. This Court has jurisdiction to hear this dispute under R.I. Gen. Laws §§ 8-2-13, 8-

2-14, and 9-30-1 et seq. 

15.  Venue is proper before this Court pursuant to R.I. Gen. Laws § 9-4-2. 
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FACTS 

A. Plaintiffs’ Properties  

16. In 1988, the Roths acquired a 3.62 acre parcel of property at 3 Niantic Avenue in 

Westerly, Rhode Island. 

17. In 2011, the LLC – the members of which are the Roths’ two children – acquired 

an adjoining 13.79 acre parcel of parcel of property at 7 Niantic Avenue in Westerly.  The two 

properties are located on Westerly’s East Beach, which borders the Atlantic Ocean. 

18. The boundaries of each property encompass an upland area where residential 

buildings and other improvements are located, as well as dunes and a section of private beach 

that Plaintiffs use for personal and family enjoyment.  Each property’s deed designates the 

Atlantic Ocean as the property’s southerly boundary.   

B. The MHT Line Demarcates the Boundary Between Public and Private Beaches  

19. In Rhode Island, the public’s privilege to access the area below the landward 

boundary of the shore is governed by Article I, Section 17 of the state Constitution (“Section 

17”).   

20. Section 17 provides, in relevant part: 

The people shall continue to enjoy and freely exercise all the rights of 
fishery, and the privileges of the shore, to which they have been 
heretofore entitled under the charter and usages of this state, including but 
not limited to fishing from the shore, the gathering of seaweed, leaving the 
shore to swim in the sea and passage along the shore; and they shall be 
secure in their rights to the use and enjoyment of the natural resources of 
the state with due regard for the preservation of their values . . . . 

R.I. Const. art. I, § 17 (emphasis added). 

21. The Rhode Island Constitution does not define the meaning of the term “shore,” 

as used in Section 17.  However, in 1982, in State v. Ibbison, 448 A.2d 728 (R.I. 1982), the 
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Rhode Island Supreme Court interpreted Section 17 and established the MHT line – defined by 

the Court as “the arithmetic average of high-water heights overserved over an 18.6-year Metonic 

[lunar] cycle” – as “the landward boundary of the shore for the purposes of the privileges 

guaranteed to the people of this state” under Section 17.  Id. at 732.  The Supreme Court held 

that the MHT line is the “point at which the land held in trust by the state for the enjoyment of all 

of its people ends and private property belonging to littoral owners begins.”  Id. at 729 (emphasis 

added). 

22. In Ibbison, the Supreme Court expressly declined to set the “shore” boundary for 

purposes of Section 17 at the high water mark left by “spring tides,” which are peak tides 

reached during a new or full moon.  Id. at 732.  The Court held:  

[W]e feel that our decision best balances the interests between littoral owners and 
all the people of the state.  Setting the boundary at the point where spring tides 
reach would unfairly take from littoral owners land that is dry for most of the 
month. 

 Id. 

23. Accordingly, with respect to Plaintiffs’ properties, the public enjoys privileges to 

the shore area below the MHT line under Section 17, while the area above the MHT line is 

owned by Plaintiffs and subject to their exclusive possession and control.   

C. Rhode Island’s 1986 Constitutional Convention 

24. Ibbison remains the law of the land in Rhode Island as to the interpretation of 

Section 17.   

25. Four years after the Ibbison decision, in 1986, Rhode Island held a constitutional 

convention (the “1986 Convention”), during which the Convention considered amendments to 

the Rhode Island Constitution.  
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26. As relevant here, the Convention’s Committee on the Executive Branch and 

Independent Agencies proposed a resolution to amend Section 17 to define the “shore” as “that 

area below the tidal high water or vegetation line . . . .”  Exhibit A, a true an accurate copy of 

Resolution 86-0069, “A Resolution Relating to Shore Access and Preservation.”  The resolution 

was rejected, however.  In its Annotated Edition of the Rhode Island Constitution, published in 

1988, the Office of the Rhode Island Secretary of State explained that, although the 1986 

Convention “considered clarifying the definition of the term ‘shore’ as used in the Constitution,” 

after a period of “long deliberation, the committee left the definition of the term ‘shore’ for 

judicial determination.”  Exhibit B, a true and accurate copy of Annotated Edition: Constitution 

of the State of Rhode Island and Providence Plantations, The Office of Secretary of State (1988), 

at 10 (emphasis added).  

27. Commenting further, the Office of the Rhode Island Secretary of State 

acknowledged that in Ibbison, the Rhode Island Supreme Court “determined that the landowned 

boundary of the shore is the mean high tide line as is determined by the average of the high tide 

lines over an 18.6 year cycle, and not at the highest tide ever reached along the shore.”  Id. at 9 

(emphasis added). 

D. The Act Is Signed Into Law 

28. Bill H. 5174, entitled “An Act Relating to Waters and Navigation—Coastal 

Resources Management Council,” was passed by the Rhode Island Senate on June 14, 2023, and 

by the Rhode Island House of Representatives on June 15, 2023.  The Governor signed the Act 

into law on June 26, 2023. 

29. The Act amends Chapter 46-23 of the General Laws entitled “Coastal Resources 

Management Council” to add the Act as Section 26 of Chapter 46-23.  Chapter 46-23 governs 
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the CRMC, and R.I. General Laws § 46-23-7 authorizes the CRMC (through its Commissioner 

and “staff”) to enforce the provisions of Chapter 46-23, including the Act, and remedy any 

violations thereof.  Chapter 46-23-7.1-7.3 provide for certain administrative and criminal 

penalties for violations of any provisions of Chapter 46-23, including the Act. 

30. The Act purports to discard the MHT line as the boundary between public and 

private property along beach areas, and expands the public beach area inland to a line 10 feet 

landward of the RHT line.  As such, the Act confiscates Plaintiffs’ properties, as well as the 

property of other owners of shorefront property in Rhode Island. 

31. The Act provides, in relevant part, “the public’s rights and privileges of the shore 

may be exercised, where shore exists, on wet sand or dry sand or rocky beach, up to ten feet 

(10’) landward of the recognizable high tide line . . . .”  H. 5174(2)(c) (emphasis added). 

32. The Act defines the RHT line as: 

a line or mark left upon tidal flats, beaches, or along shore objects that 
indicates the intersection of the land with the water’s surface level at the 
maximum height reached by a rising tide.  The recognizable high tide 
line may be determined by a line of seaweed, oil or scum along shore 
objects, a more or less continuous deposit of fine shell or debris on the 
foreshore or berm, other physical markings or characteristics, or other 
suitable means that delineate the general height reached by the water's 
surface level at a rising tide. If there is more than one line of seaweed, oil, 
scum, fine shell, or debris, then the recognizable high tide line means the 
most seaward line. In the absence of residue seaweed or other evidence, 
the recognizable high tide line means the wet line on a sandy or rocky 
beach. The line encompasses the water's surface level at spring high 
tides and other high tides that occur with periodic frequency, but does 
not include the water's surface level at storm surges in which there is a 
departure from the normal or predicted reach of the water’s surface level 
due to the piling up of water against a coast by strong winds, such as those 
accompanying a hurricane or other intense storms. 

H. 5174(2)(b) (emphasis added). 
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33. Thus, under the Act, the boundary between public and private property along 

beach areas is no longer the MHT line, representing an average high tide, but the more inland 

point located 10 feet beyond the line created by peak tides. 

34. The Act states that the “coastal resources management council (CRMC) in 

collaboration with the department of environmental management (DEM), shall develop and 

disseminate information to educate the public and property owners about the rights set out in this 

section.” 

35. The Act further provides that “the CRMC in collaboration with the DEM, and the 

attorney general, shall determine appropriate language and signage details for use at shoreline 

locations.”  

E. The Act Is Unconstitutional 

36. Plaintiffs own all of the land above the MHT line abutting their properties. 

37. Rhode Island, through the Act, seeks to seize Plaintiffs’ properties by declaring 

that the public has a right of access to all land between the MHT line and 10 feet inland of the 

RHT line. 

38. The Act unconstitutionally takes Plaintiffs properties. 

39. The Act does not provide for or otherwise authorize the compensation of owners 

of private beachfront lands for the property taken under the Act. 

40. Since the Act went into effect, individuals acting under color of state law have 

trespassed on Plaintiffs’ properties by crossing the MHT line and entering the beach area 10 feet 

inland of the RHT line.  

41. By enacting the Act and implementing the Act, the State—in violation of the 

separation of powers doctrine—overruled through legislation the Rhode Island Supreme Court’s 
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determination that under the Rhode Island Constitution the MHT line is the “the landward 

boundary of the shore for the purposes of the privileges guaranteed” by Section 17, and that use 

of the MHT line “best balances the interests between littoral owners and all the people of the 

state.”  Ibbison, 448 A.2d at 732.  In other words, the Rhode Island Supreme Court determined 

that beachfront owners including Plaintiffs own to the MHT line under the Rhode Island 

Constitution, and the State cannot alter the Constitution through this type of legislation.  

42. Additionally, the Act constitutes an unconstitutional taking of Plaintiffs’ 

properties without just compensation, in violation of the Fifth and Fourteenth Amendments to the 

United States Constitution and Article I, Section 16 of the Rhode Island Constitution. 

COUNT I  
(against the State)  

THE ACT VIOLATES THE SEPARATION OF POWERS DOCTRINE. 
 

43. Plaintiffs incorporate the foregoing paragraphs by reference as though fully set 

forth herein. 

44. Article V of the Rhode Island Constitution provides:  “The powers of the 

government shall be distributed into three separate and distinct departments: the legislative, 

executive and judicial.” 

45. The scope of the powers vested in the three branches of government are set forth 

in Articles VI-X of the Rhode Island Constitution.  Article VI, Section 2 vests the “legislative 

power” of the State “in two houses, the one to be called the senate, the other the house of 

representatives; and both together the general assembly.”  Article IX, Section 1 vests the chief 

executive power of the State “in a governor, who, together with a lieutenant governor, shall be 

elected by the people.”  Article X, Section 1 vests the judicial power of the State in “one supreme 
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court, and in such inferior courts as the general assembly may, from time to time, ordain and 

establish.” 

46. Article VI, Section 1 declares that the Rhode Island “Constitution shall be the 

supreme law of the state, and any law inconsistent therewith shall be void.” 

47. Article V is self-executing.  See In re Request for Advisory Opinion from House 

of Representatives (Coastal Res. Mgmt. Council), 961 A.2d 930, 936 (R.I. 2008). 

48. Article V embodies the separation of powers doctrine, which the Rhode Island 

Supreme Court has emphasized as “an inherent and integral element of the republican form of 

government,” In re Advisory from the Governor, 633 A.2d 664, 674 (R.I. 1993), that “prohibits 

the usurpation of the power of one branch of government by a coordinate branch of 

government,” Moreau v. Flanders, 15 A.3d 565, 579 (R.I. 2011) (quoting Town of East 

Greenwich v. O’Neil, 617 A.2d 104, 107 (R.I. 1992)). 

49. Under Rhode Island law, a violation of Article V can occur in two ways:   “One 

branch may interfere impermissibly with the other’s performance of its constitutionally assigned 

function. Alternatively, the doctrine may be violated when one branch assumes a function that 

more properly is entrusted to another.”  Quattrucci v. Lombardi, 232 A.3d 1062, 1065–66 (R.I. 

2020) (quoting Woonsocket School Committee v. Chafee, 89 A.3d 778, 793 (R.I. 2014)). 

50. In State v. Ibbison, the Rhode Island Supreme Court determined that Article I, 

Section 17 of the State Constitution establishes the MHT line as “the landward boundary of the 

shore for the purposes of the privileges guaranteed to the people of this state.”  448 A.2d at 732. 

51. The Act seeks to overrule the Court’s decision in State v. Ibbison and to amend 

the State Constitution by declaring through legislation that the public’s beach rights extend to a 

point located 10 feet inland of the RHT line.  The Supreme Court’s determination regarding the 
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reach of a constitutional provision cannot be overruled by legislation.  Instead, the State was 

required to follow the constitutional requirements to amend Article I, Section 17 of the Rhode 

Island Constitution set forth in Article XIV.   

52. It is a fundamental principle of constitutional law and the separation of powers 

that the interpretation of the Federal and state constitutions is reserved for the judiciary, not the 

legislature.  As the Rhode Island Supreme Court has stated, “[c]onstruing provisions in the 

state’s constitution is the function of this Court . . . .  The General Assembly enacts law; it does 

not interpret or construe the constitution—that is the function of this Court.”  Benson v. McKee, 

273 A.3d 121, 133-34 (R.I. 2022); see Lemoine v. Martineau, 115 R.I. 233, 238 (1975) (“Since 

the adoption of our state’s constitution in 1842, it has been a well established and accepted 

principle that the General Assembly cannot rightfully exercise judicial power.  That power is 

conferred only upon the courts and is necessarily prohibited to the Legislature.”); Taylor v. 

Place, 4 R.I. 324, 341, 361 (1856) (“[N]either the convention which framed the constitution, nor 

its members, nor the members of the general assembly, nor even the general assembly itself, can, 

authoritatively, expound the constitution, but only the courts.” (emphasis removed)); see also 

State v. Town Council of S. Kingstown, 18 R.I. 258, 27 A. 599, 601 (1893) (“It is the province 

of the legislature, however, to pass laws, and of the courts to construe the constitution and the 

laws.”).  

53. The Rhode Island Supreme Court has already spoken with respect to the 

definition of the landward boundary of the shore under Section 17.  It held that the MHT line is 

the boundary.  The State cannot overrule through legislation the Rhode Island Supreme Court’s 

determination that under the Rhode Island Constitution the MHT line is the “the landward 
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boundary of the shore for the purposes of the privileges guaranteed” by Section 17.  The Act 

therefore violates the separation of powers doctrine embodied in Article V of the Rhode Island 

Constitution.  

54. As alleged elsewhere in this Complaint, the State’s unconstitutional act has 

injured Plaintiffs and affected the Plaintiffs’ property rights. 

55. A justiciable controversy exists as to whether the Act violates the separation of 

powers doctrine embodied in Article V.  

56. A declaratory judgment as to whether the Act amounts to a violation of the 

separation of powers doctrine will clarify the rights and legal relations between Plaintiffs and the 

State with respect to the Act. 

57. A declaratory judgment as to the constitutionality and legality of the Act will give 

the parties relief from the uncertainty and insecurity giving rise to this controversy. 

58. Plaintiffs are therefore entitled to a declaration that the Act is unconstitutional 

under Article V of the Rhode Island Constitution. 

COUNT II 
(against both Defendants) 

THE ACT CONSTITUES AN UNCONSTITUTIONAL TAKING 
 

59. Plaintiffs hereby incorporate the foregoing paragraphs by reference as though 

fully set forth herein. 

60. Article I, Section 16 of the Rhode Island Constitution provides:  “Private property 

shall not be taken for public uses, without just compensation.” 

61. Article I, Section 16, is a self-executing constitutional amendment.  See 

Pellegrino v. Rhode Island Ethics Comm’n, 788 A.2d 1119, 1128 (R.I. 2002) (Flanders, J., 

concurring). 
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62. Under Section 16, Plaintiffs have a constitutional right to be free from the 

uncompensated taking of their right to the exclusive possession and use of their properties. 

63. Plaintiffs own title to their properties extending landward of the MHT line.  By 

expanding the public’s right of beach access beyond the MHT line, the Act authorizes the taking 

of Plaintiffs’ properties.   

64. The Act does not provide for or otherwise authorize the payment of any 

compensation—let alone just compensation—to Plaintiffs for the taking.  Nor does the Act 

demonstrate “that funds are set aside, that payment therefrom is obligatory, and that a procedure 

is available to the property owners for obtaining such payment.” Rhode Island Econ. Dev. Corp. 

v. The Parking Co., L.P., 892 A.2d 87, 96–97 (R.I. 2006) (citations and quotations omitted).  As 

a result, Plaintiffs have no adequate remedy at law to obtain the requisite just compensation. 

65. By or through their actions enacting, implementing, administering, and/or 

otherwise enforcing the Act, Defendants are subjecting, or causing to be subjected, Plaintiffs to 

the deprivation of their rights secured by Section 16. 

66. A justiciable controversy exists as to whether the Act amounts to a taking of 

Plaintiffs’ properties for public use, without just compensation, under Article I, Section 16 of the 

Rhode Island Constitution.  

67. A declaratory judgment as to whether the Act unconstitutionally takes Plaintiffs’ 

properties will clarify the legal relations between Plaintiffs and Defendants with respect to the 

Act. 

68. A declaratory judgment as to the constitutionality and legality of the Act will give 

the parties relief from the uncertainty and insecurity giving rise to this controversy. 
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69. Plaintiffs are therefore entitled to a declaration that the Act is unconstitutional 

under Article I, Section 16 of the Rhode Island Constitution. 

COUNT III 
(against both Defendants) 

THE ACT VIOLATES THE FEDERAL CONSTITUTION 

70. Plaintiffs hereby incorporate the foregoing paragraphs by reference as though 

fully set forth herein. 

71. The Fifth Amendment to the United States Constitution, applicable to the States 

through the Fourteenth Amendment, provides:  “Nor shall private property be taken for public 

use, without just compensation.”  U.S. Const. amend. V. 

72. The takings clause of the Fifth Amendment is self-executing.  First Eng. 

Evangelical Lutheran Church of Glendale v. Los Angeles Cnty., Cal., 482 U.S. 304, 315 (1987). 

73. Under the Fifth Amendment, Plaintiffs have a constitutional right to be free from 

uncompensated physical takings of their properties.  

74. The State commits a taking within the meaning of the Fifth Amendment when it 

“physically takes possession of property without acquiring title to it.”  Cedar Point Nursery v. 

Hassid, 141 S. Ct. 2063, 2071 (2021).  

75. A property owner’s right to exclude others is “one of the most essential sticks in 

the bundle of rights that are commonly characterized as property.”  Dolan v. City of Tigard, 512 

U.S. 374, 385 (1994). 

76.  “[G]overnment-authorized invasions of property—whether by plane, boat, cable, 

or beachcomber,” are per se physical takings requiring just compensation.  Cedar Point Nursery, 

141 S. Ct. at 2074. 
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77. Plaintiffs own title to their properties extending landward of the MHT line.  By 

expanding the public’s right of beach access beyond the MHT line, the Act authorizes the taking 

of Plaintiffs’ properties.   

78. The Act does not provide for or otherwise authorize the payment of just 

compensation to Plaintiffs for the taking, and Plaintiffs have no adequate remedy at law to obtain 

such compensation. 

79. By or through their actions enacting, implementing, administering, and/or 

otherwise enforcing the Act, Defendants are subjecting, or causing to be subjected, Plaintiffs to 

the deprivation of their rights secured by the Fifth and Fourteenth Amendments. 

80. A justiciable controversy exists as to whether the Act amounts to a taking of 

Plaintiffs’ properties for public use, without just compensation, under the Fifth Amendment to 

the United States Constitution.  

81. The Court should declare the Act unconstitutional under the Federal Constitution 

to clarify the legal relations between Plaintiffs and Defendants with respect to the Act and to give 

the parties relief from the uncertainty and insecurity giving rise to this controversy. 

COUNT IV 
(against all Defendants) 
INJUNCTIVE RELIEF 

82. Plaintiffs hereby incorporate the foregoing paragraphs by reference as though 

fully set forth herein. 

83. Plaintiffs have no adequate remedy at law to address the unconstitutional taking 

and deprivation of their properties effected by the Act and under color of state law. 

84. There is a substantial likelihood that Plaintiffs will succeed on the merits of their 

claims that the Act was enacted in violation of the separation of powers doctrine embodied in 
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Article V of the Rhode Island Constitution, and that the Act unconstitutionally takes their 

properties without just compensation in violation of Article I, Section 16 of the Rhode Island 

Constitution and the Fifth Amendment to the United States Constitution. 

85. Defendants are responsible for enacting, implementing, administering, and/or 

otherwise enforcing the Act, which violates the separation of powers doctrine and authorizes the 

physical taking of Plaintiffs’ properties for public use without just compensation.  Plaintiffs have 

been and will continue to be imminently and irreparably damaged by the taking of their 

properties.  Plaintiffs will be required to permit public trespassers to enter their properties under 

the authority of the Act.  Plaintiffs cannot avoid those events without judicial relief, and will 

suffer irreparable injury absent a preliminary injunction restraining Defendants from enforcing 

the Act. 

86. Plaintiffs’ injury—the immediate, unconstitutional, and illegal taking of property 

interests for the benefit of the State—outweighs any harm the injunction might cause 

Defendants. 

87. Accordingly, Plaintiffs are entitled to injunctive relief preliminarily and 

permanently enjoining the Defendants from enforcing the Act. 

COUNT V 
 (against the State) 

INVERSE CONDEMNATION PURSUANT TO  
ARTICLE I, SECTION 16 OF THE RHODE ISLAND CONSTITUTION 

88.  Plaintiffs hereby incorporate the foregoing paragraphs by reference as though 

fully set forth herein. 

89. As an alternative claim for relief, Plaintiffs plead that Defendants are liable for 

inverse condemnation because the Act has caused the serious and substantial impairment of 

Plaintiffs’ use and enjoyment of their properties. 
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90. Article I, Section 16 of the Rhode Island Constitution provides: “Private property 

shall not be taken for public uses, without just compensation.” 

91. The Act, and Defendants’ enactment, implementation, administration, and/or 

enforcement of the Act, constitutes a physical taking under Article I, Section 16 of the Rhode 

Island Constitution requiring just compensation. 

92. By failing to compensate Plaintiffs for this taking, or alternatively failing to 

cease the taking of their properties, Defendants’ have violated Plaintiffs’ rights under Article I, 

Section 16 of the Rhode Island Constitution. 

93. As alleged above, Plaintiffs have no adequate remedy at law to obtain the “just 

compensation” required by the Defendants’ taking under Section 16. 

94. As a result of the Act, Plaintiffs will be required to permit public trespassers to 

enter their properties under the authority of the Act.  This physical trespass has and will continue 

to seriously and substantially impair the Plaintiffs’ use and enjoyment of their properties. 

95. Should the Court deny the relief requested in Counts I-IV and determine that a 

remedy at law exists to determine the amount of the required just compensation and to provide 

for the same, Plaintiffs plead in the alternative that Defendants are liable for inverse 

condemnation because Defendants’ conduct has caused the serious and substantial impairment of 

Plaintiffs’ use and enjoyment of their properties.   

WHEREFORE Plaintiffs respectfully request that the Court:  

a. Declare the Act is an unconstitutional violation of the separation of powers 

doctrine under Article V of the Rhode Island Constitution; 

b. Declare the Act deprives Plaintiffs of their right to exclude non-owners from 

private beachfront property without just compensation, in violation of the Fifth and Fourteenth 

Case Number: WC-2023-0440
Filed in Washington County Superior Court
Submitted: 9/25/2023 11:17 AM
Envelope: 4292743
Reviewer: Tracy K.

Case Number: WC-2023-0440
Filed in Washington County Superior Court
Submitted: 9/25/2023 12:12 PM
Envelope: 4292969
Reviewer: Tracy K.



18 

Amendments of the United States Constitution and Article I, Section 16 of the Rhode Island 

Constitution; 

c. Declare the Act unconstitutionally takes Plaintiffs’ properties for public use 

without just compensation, in violation of the Fifth and Fourteenth Amendments of the United 

States Constitution and Article I, Section 16 of the Rhode Island Constitution; 

d. Preliminarily and permanently enjoin Defendants from enforcing the Act; 

e. Alternatively, should the Court deny the relief requested in Counts I-IV, award 

just compensation to Plaintiffs for the taking of their properties; and 

f. Grant such other and further relief as this Court finds just. 

Notice of Constitutional Question 

 Pursuant to R.I. Gen. Laws § 9-30-11 and Superior Court Rule 24(d), a copy of this 

Complaint will be served upon Rhode Island Attorney General Peter F. Neronha 

contemporaneously with service of process upon the named Defendants. 

Respectfully submitted, 
 
DAVID M. ROTH 
LINDA H. ROTH 
ES710 LLC 
 
By their attorneys, 
 

Date: September 25, 2023  By:  /s/ Gerald J. Petros    
      Gerald J. Petros, Esq. (#2931) 
      Mackenzie C. McBurney (#10098) 
      HINCKLEY, ALLEN & SNYDER LLP 
      100 Westminster Street, Suite 1500 
      Providence, RI 02903 
      (T) (401) 274-2000 
      (F) (401) 277-9600 
      gpetros@hinckleyallen.com 

MMcBurney@hinckleyallen.com 
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